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ABSTRACT
The right to fair trial is a fundamental aspect in human rights discourse that has
taken a centre stage. This is because the protection of this right necessitates the
observance of other constitutionally ordained rights. Yet, its continued
application to Politically Exposed Persons (PEPs) accused of grand corruption
remains uncertain. Despites its safeguards by the Nigerian Constitution, there are
inadequacies in the implementation of the right to fair trial by the law
enforcement agencies in Nigeria. In view of this, the paper seeks to make a critical
exposition into the perspectives of the right to fair trial as provided for under the
Nigerian Constitution and Islamic law in juxtaposition with the PEPs entitlement
to fair trial. The objective is to aid law reforms in areas of fair trial in Nigeria
and other similar jurisdictions in the world. Also, the comparative analysis with
Islamic positions will benefit some States in the Northern Nigeria that are
implementing the Islamic law as part of their legal system and other similar
jurisdictions. In this paper, various constitutional provisions in Nigeria and the
authors’ experience in the area of criminal trials are used. The paper found that
the application of the guaranteed rights to fair trial to the PEPs accused of grand
corruption have been abused as PEPsare being treated above common accused.
Yet, every person is equal before the law in from constitutional and Islamic
viewpoints. It is suggested that the PEPs should be denied certain right to fair
trial such as right to bail, presumption of innocence and some other rights
identified in this paper. This is due to the pervasive nature of corruption by the
PEPs and the adverse impacts of their actions on the nation’s integrity, resources
and stability.
Key words: Fair Trial, Human Rights, Criminal Justice, PEPs, Nigerian
Constitution, Islamic law.
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The right to fair trial has assumed a very significant aspect of human rights discourse. This is
because of its importance in realizing efficient and well-organised administration of justice.1
These rights are not only vital but also essential in the interest of public morality, public safety
and in interest of preserving and safeguarding the fundamental rights guaranteed the most
nations’ constitutions.2 The access to fair trial also ensures equity, equality and fairly in the
administration of justice not only by the state but also in international community. The right
cannot be denied or abridged so long as the courts still exist and perform their constitutional
roles.3 This could be the reason why many human rights instruments and the constitutions of
many states of the world have incorporated the right to fair trial.4 The term ‘fair trial’ is similar
to ‘fair hearing’ and it is often used interchangeably.5 Fair trial is wider in scope than fair
hearing. Fair hearing which has the two elements of not being a judge in one’s cause and not
condemning a person unheard is therefore an element of fair trial. It ensures equity and justice
in the administration of justice especially where it has to do with criminal matters. It is an
essential civil right that protects people against the arbitrary use of criminal justice system by
the state or its agency because it embodies basic civil rights and important rule of law.
In line with the current Administration’s 3 point agenda, since 3 ½ years, there has been series
of arrests, detention and prosecution of Politically Exposed Persons (PEPs) on account of
alleged grand corruption.6There have been mind boggling revelations of endemic looting and
criminal diversion of public funds.7 Yet, successful prosecution or conclusion of these cases
has been a daunting task. In fact, the President expressed serious displeasure and frustration
on the deleterious roles played by the courts in the trial of these PEPs. This is usually due to
issues relating to the right to fair trials of these PEPs. Hence, the looters become more
emboldened and fight back.
Much academic discourse seems to ignore approaching the right to fair trial from a comparative
perspective of the constitutional and Islamic law. This is no doubt important because of the fact
that the two legal jurisprudence needs to benefit one or two things from each other in dealing
with the issue of fair trial. This is more so that every legal system of justice is always geared
to the serving the interest of justice. The objective of the paper is therefore to make a critical
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exposition into the different perspectives to the protection of the right to fair trial in relation to
Politically Exposed Persons (PEPs). The paper is therefore divided majorly into five parts apart
from the introduction. The first part examines the PEPs and the issue of fair trial. The second
part examines pre-trial rights in relation to fair trial while comparing the main features with the
position of the law in Nigeria and under the Islamic law. The third part makes an exposition
into the right to fair trial during the pendency of an action in relation to on fair trial and the
position under the Nigerian Constitution and Islamic law. The fourth part examines the posttrial rights in relation to fair trial while comparing the main features with the position of the
law in Nigeria and under the Islamic law. The last part concludes the paper. Although fair trial
is applicable in both civil and criminal action, the paper emphasizes on criminal action for a
proper exposition of the positions in relation to PEPs.
POLITICALLY EXPOSED PERSONS AND FAIR TRIAL
The mainstream and the social media together with the lawyers, especially the senior ones have
attacked the war against corruption.8 The usual ground is that fair trial is not observed in the
fight against corruption of the PEPs. The EFCC has taken a bold step of indicting some lawyers
and judges in this respect.9 The government has been urged to fight corruption to an extent
permitted by the rule of law and fair trial. Nevertheless, some lawyers have taken this advantage
to frustrate the prosecution of the PEPs of corruption. The media and lawyers have advocated
for the right of these PEPs to fair trials as if the right only applies to the PEPs.10 The bodies
never bothered about the fact that 67.6% out of the 75,176, 000 prison inmates as at 1st October,
2018 are awaiting trial in violation of the right to fair trial.11 They were not concerned about
the 70 soldiers who were sentenced to death on national TVs for demanding for weapons
needed to fight boko haram before 2015.12 However, as soon as looters are handcuffed or leg
chained, the media and lawyers quickly raise the issue of fair trial as if the common criminals
had not been hitherto treated in that manner. The usual language of the PEPs when arrested or
tried for corruption is that they are being ‘persecuted’.
A Politically Exposed Persons (PEPs), according to the Financial Action Task Force (FATF),
are persons who have been entrusted with a prominent public function. 13 These PEPs, due to
their position and influence, are in positions which are subject to abuse of office, corruption or
financial crimes. In Nigeria, PEPs are specially treated in terms of being given bail on light
Femi Falana, ‘The Treatment of the Politically Exposed Persons in the Fight against Corruption’. May 8 2016
Being the keynote address delivered by Femi Falana SAN at the round-table convened by the Department of
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terms or sometimes on self-recognizance despite stealing billions of naira or dollars. In fact,
there are currently 55 former public officers who are standing trial for alleged stealing of N1.3
trillion whose cases have been subjected to endless delay. Since 2007, the trials of these PEPs
have not yet been concluded. As soon as bail is granted, the PEPs with the help of lawyers, the
media and sometimes the judges, use their looted funds to frustrate the trial through delays,
legal technicalities such as stay of proceedings and incessant adjournments and other corrupt
acts. These delays occur at trial and appellate levels. In some cases, trials are successfully
stalled.
Thus, the Supreme Court has condemned the act of frustrating cases of corruption by the PEPs
all in the guise of fair trial. In Joshua Dariye v FRN 14, the appellant who was charged with
the stealing of N1.2 billion ecological fund while he was governor of Plateau state filed a
preliminary objection against the jurisdiction of the Federal Capital Territory High Court to try
the case. Although the application was dismissed by both the trial court and the Court of Appeal
the trial was suspended for 8 years. In dismissing the appeal the Supreme Court (per Ngwuta
JSC) condemned the delay tactics as “a sad commentary on our fight against corruption.” In
concurring with the judgment, Nweze JSC said: “I have noticed a worrisome trend in most
recent time, particularly among politically exposed citizens of this great country, imagining
that they are above the laws of the land, have perfected some dubious tactics of delaying their
trial when they run into conflict with the law.”15
Nonetheless, the negative impact of the wanton looting of the nation’s resources by the PEPs
has been seriously felt by the society. Thus, the stealing of money meant for job creation,
infrastructural development such as roads and hospitals, schools, ecology, have respectively
led to armed robbery and kidnapping committed by youths that are unemployed youths,
avoidable deaths and the blowout of dangerous diseases, illiteracy and ignorance in the society,
flood that has caused tragic death of people and displacement of others as well as
the destruction of the properties of the victims. Yet, these PEPs hide under fair trial prevent or
frustrate prosecution.
PRE-TRIAL RIGHTS TO FAIR TRIAL
These are rights enjoyed by an accused person before an action is brought against him in court.
One of the most important aspects of these rights is the right against unlawful arrest and
Detention. In Nigeria, a person has a right against unlawful arrest and detention. Arrest is only
made for the purpose of bringing the offender to a competent court for trial. The Constitution
provides for instances where a person may be arrested.16 In a situation where an arrest is
unlawful or arbitrary, a person has the right to apply to court for the purpose of quashing such
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Ibid.
See 35(1) of the Constitution of the Federal Republic of Nigeria, 1999 for (hereinafter referred to as “the
Constitution” the instances where a person’s liberty may be deprived. This is in addition to other laws regulation
the procedure of criminal trial in Nigeria such as the criminal procedure Act, criminal Procedure Code and the
Police. Arrest may be warrant or without warrant depending on the provision of the law regulating the
circumstances of each case.

arrest.17 Also, detention of a person must be in strict compliance with the provision on the
law.18 In a situation where a person is unlawfully detained, such a person is entitled to
compensation.19
The position under Islamic law is that most Muslim jurists opine that issue of unlawful arrest
and detention should be condemned.20 In fact, they opine that accused should be at large before
the trial is commenced since mere accusation is not sufficient to justify the punishment of
Ta’azir of incarceration.21 Judge Abu-Youssef, of Abu Hanifah School was of the view that
pre- trial detention is not recognised under Islamic law. He pointed out that the Prophet and his
successor, Abu-Bakr, did not have any prison or imprison those guilty of criminal act and that
Abu-Bakr warned that an isolated defendant if starved would not be secure and would
incriminate himself the more if starved, frightened or imprisoned.22
Thus, it is evident that the practice of this right was realized during the period of the Prophet
(s.a.w.) and the caliphs, based on Islamic positions. The implementation of this right under the
Nigerian legal system today appears to be a mirage.23This is because there are many situations
where people are detained pending their trials. This has in no small measure infringed upon the
rights to fair trial of the accused. This is usually not applicable to the PEPs in Nigeria compared
to ordinary citizens who are detained for a long time without trial.
Another right that aids the fair trial of the accused is the right to information. In Nigeria, a
person arrested has the right to be informed of the reason for his arrest at the time of arrest
except he is caught committing the offence by the law enforcement agency, in the language he
or she understand and must be transmitted in writing the facts and reasons for his arrest within
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twenty four hours.24An accused also has similar right under Islamic law to be informed of the
offence he is alleged to have committed promptly. He is also to be shown the material if any,
to be used as evidence against him and must be given an opportunity to refute the allegations.25
This was well practiced during the period of the Prophet and the caliphs. However, practice
shows that the law enforcement agents do not comply with these rights in many occasions.
Many accused are being detained for a period of time without being informed of the nature of
the offence they are alleged to have committed. This also does not usually apply to PEPs.
In the same vein, an accused has the right against delay charge and trial. The right here implies
that an accused is entitled to be taken before a competent court of law as soon as he is arrested
without being subjected to unnecessary awaiting trial or delay in the dispensation of justice.
The Nigerian Constitution prohibits delay in being charged to court and delay in criminal trial.
A person arrested must be charged to court within reasonable time which is defined as not more
than 24 hours or 48 hours as the case may be.26The position under Islamic law is that an accused
has the right to speedy trial without any form of delay. Islamic law does not give room for
delays in the administration of justice. The jurists opine that where evidence is unduly delayed
in criminal trial, doubt is casted on it and may not be able to sustain Hudud (capital) offences.27
Similarly, an accused has the right to be admitted to bail. In a situation where an accused is
arrested, he is entitled to be released on bail; pending investigation or trial. He is not to be held
for a long time by the law enforcement officers. He may be asked to produce some guarantee
before he can be allowed to go on bail. This position applies to the Nigerian and the Islamic
position. The right to bail is also constitutionally guaranteed in Nigeria. In a situation where a
person is unnecessarily detained more than the specified number of days mentioned above, he
may bring an action under fundamental human rights enforcement procedure seeking to enforce
this right and the Court may issue habeas corpus order or such other orders as the court thinks
just to release the accused from custody.28Islamic law also gives the accused the right to be
admitted on bail so that the accused will not be in custody unnecessarily for a long period of
24
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time. Respect for individual is a cardinal principle in Islam and Qur’an warns against
persecution in many verses.29 This was well practiced during the early period of Islamic rule.
Experience over the years reveal that the right to bail is not well practiced practised in Nigeria.
Many accused persons await prosecution while they still lay in the custody of the Nigerian law
enforcement agencies. Also, even though it is expressly written in many police stations that
bail is free and that it is a right, the practices in many stations are not the same.
However, bail in relations to PEPs has been abused in Nigeria. It is submitted that PEPs who
have cases of grand corruption should not to entitled to bail ordinarily. Bail should be rarely
granted. This will give room for plea bargaining as experienced between 2003 and 2007. The
reason for the broad-minded policy of refusing bail in cases of grand corruption was elaborated
by the Court of Appeal in Ekwenugo v. Federal Republic of Nigeria30 where Fabiyi J.C.A.
(as he then was) noted that “Nigerian judges do not operate in utopia. We operate in Nigeria.
And no Nigerian judge can rightly claim he has not heard that Transparency International rates
our nation-state as the most corrupt in the whole universe in the year 2000. This is ear-aching.”
In the same vein, refusing bail to PEPs will contribute to speedy administration of justice in
grand corruption cases. However, in Ibori v Federal Republic of Nigeria,31bail was readily
granted to Ibori notwithstanding the unopposed affidavit evidence of the prosecution that the
1st respondent had been convicted for stealing twice in the United Kingdom the federal high
court admitted him to bail but ordered him to deposit his passport in court. But the Court of
Appeal varied the bail conditions by directing that the passport be released to him to enable
him to travel to attend to his medical needs and other personal matters pending the conclusion
of the trial. In justifying the decision, the Justices of the Court of Appeal buffed articulate in
defending the fair trial of the suspect and thereby gave the impression that suspects charged
with corruption were automatically entitled to bail and the release of their passports.
Thus, pursuant to the principle of stare decisis, many trial courts have religiously followed the
Court of Appeal in the Ibori case. Consequently, PEPs charged with grand corruption cases
have taken advantage of bail and the release of their passports to seriously delay or frustrate
their trial. Some of them even jumped bail and have since fled the country. Courts rarely grant
bail to PEPs accused of grand corruption. To reintroduce the judicial policy of denying bail to
suspects in corruption cases. To ensure that such suspects are not unduly detained, corruption
cases should be tried daily as envisioned by the Administration of Criminal Justice Act, 2015.
Akin to the above is the right against unlawful detention and right of action in court without
delay in proceedings where an accused is detained. The right suggests that where an accused
is to be detained, the detention must be recognised by law properly decided by the court and
the court should not hesitate to release the accused where detention is unlawful. As earlier
stated the Nigerian Constitution frowns at unlawful detention or delayed trial.32 There are,
See Qur’an 9:28-29;Qur’an45:14; 2:256. See also M.C. Bassiouni, Sources of Islamic Law and the Protection
of Human Rights in Islamic Justice System
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however, problems with the practice. Many accused are detained unlawfully for many years
and courts proceedings always last for years before they are concluded. With respect to Islamic
law, Maududi made an important observation in this regard by stating that the principle of
habeas corpus is recognized in Islamic law and that Islamic law allows the right of a litigant to
appeal to a higher authority for the purpose of seeking redress of any unlawful detention.33
In the same token, the accused has the right to enforceable compensation where unlawfully
detained. If an accused has been wrongfully detained, he should be entitled to adequate
compensation. This right is also guaranteed under the Nigerian Constitution. The State,
therefore, pays compensation to the accused unlawfully detained compensation for the injury
suffered as a result of unlawful detention but this is rarely paid in practice. 34 This is therefore
rarely practiced in Nigeria. Many are detained and eventually released. Nothing really happens
in terms of compensation. In fact, even if damages in form of compensation are awarded against
the police, enforcement against them becomes an issue. This is because they are the ones who
ought to enforce the courts’ decisions. So, the can decide not to enforce it against themselves.
This is basically against the dictates of the rule of law but this represents the situations.
Under Islamic law, detention is seen as affecting the right to freedom of movement. Where a
person is unlawfully detained, the person is protected as the State bears the responsibility of
providing for him food, clothing, medical care and other facilities needed to ensure that the
accused retains his right as human being.35 Judges are responsible for any serious mistake
leading to the detention of the accused wrongly or unlawfully and the accused will be entitled
to compensation for the injury suffered by the accused. The reason is that judges in the Shari’a
has full authority over criminal procedures and should not be seen as making unwarranted
mistake. Also, if any person in charge of arrests and execution of sentences exceeds his
authority and causes damage to the accused, that person is fully responsible and may be liable
to pay compensation in addition to the fact that he has committed qisas crime.36 However, as
earlier argued, the PEPs accused of grand corruption should be lawfully detained by courts to
encourage plea bargaining and save the precious time of the court from being wasted.
Another important right which also ensures the fair trial of an accused before his trial is the
right of humanity and dignity of human person. The fact that a person is charged for a criminal
offence does not make him loose his right to human dignity. He needs to be treated with respect
and due regards. The Nigerian Constitution also makes similar provision in this regard by
impression of demeanor of the witnesses after a long period of time. See PerIdigbe JSC in Apkor v Iguorigo
(1978) 1 LRN. See also for more discussion on this B.O. Nwabueze, The Presidential Constitution of
Nigeria(C. Hurst and Company, London, 1982) 436.
33
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Ibid.

guaranteeing the right to dignity of human person and also prohibiting slavery, forced labour,
torture and other inhuman and degrading treatment.37It also frowns at situations where an
accused person is mixed together with the convicted inmates; it is a violation of the right to
dignity and the presumption of innocence of the accused.38 The practice in Nigeria also reveals
that this right is still being violated. It is not uncommon for the law enforcement agents to resort
to beating or other forms of torture in the art of investigating the accused. They try to get the
accused confessed to the commission of alleged crimes though the art of torture. This is
notwithstanding the fact that it violates the law of the land.
The position under Islamic law is that this right is not only recognized but highly promoted,
and practiced. The creator mentions in a number of verses in the Qur’an that He has honoured
and dignified man and that man has been created as pure and innocent. The Qur’an says:
“Behold, the Lord said to the Angels: I am about to create man from clay: when I have
fashioned him in due proportion and breathed into him my spirit, fall ye down in obeisance
unto him. So the Angels prostrated themselves, all of them together. Not so Iblis: he was
haughty, and became one of those who reject faith.(God) said: O iblis! What prevents thee from
prostrating thyself to the one whom I have created with My Hands? Art thou haughty? Or art
thou one of the high ones.”39
Also, to show high honoured human beings are in the sight of Allah (s.w.t.), He says: “we have
honoured the sons of Adam; provided them with support on land and sea; given them for
sustainance things good and pure, and conferred on them special favours, above a great part of
our creation”40 . Thus, unlawful arrest and detention is prohibited under the Shari’a. Also, all
types of force, torture, duress are prohibited in Islam41 and have no legal backing.42 Criminal
procedure which violate this right are of no legal value and those who did this act in fact commit
crimes and are criminally liable.43 Although the actions of the PEPs accused of grand
corruption has affected the citizen’s human dignity, he should be entitled to the right to dignity
in his trial.
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extent, no person shall be subjected to torture or inhuman degrading treatment, slavery or servitude, or forced
labour (except in respect of the execution of the Court sentence, labour required for training of members of the
force, reasonable force during emergencies, communal or civic obligation or National Youth service). What is
degrading and inhuman treatment may sometimes be subjective and not capable of precise meaning especially
in terms of punishment. While punishments like beheading, electrocution, leather injection, stonning to death,
hanging, firing squad etc may be considered as inhuman and degrading by a class of people, others may see it
as necessary for the execution in relation to the crime committed. Also, in the case of searches of a person, it
should be carried out by a person not of the opposite sex so as not to violate section 34 except where it is
absolutely necessary in the particular circumstance.
38
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Also, the accused juvenile has rights. He has a right to speedy adjudication. In Nigeria, juvenile
trials are enjoined to be done expeditiously in the interest of public safety and morality and it’s
not to be held in open court.44 There are courts designated as Juvenile Courts meant for the
adjudication of juvenile justice and there are rules relating to juvenile trials.45Accused juvenile
also has the right to speedy trial in Islamic and is accorded some rights to ensure is fair trial. In
fact, children at early ages are forbidden from working and no burden should be put on them
which would arrest or harm their natural development.46 Also, a child is not punished until he
attains the age of ten.47
Furthermore, the right adequate time and facilities in preparation for defence and right of
communication to a counsel of his own choice exists in the Nigerian and Islamic legal system.
This means that an accused person should not be denied a reasonable request for an
adjournment in order for him to adequately prepare for his defence. In a situation where he is
also in custody pending trial, he should not be denied the right to communicate with a counsel
of his own choice. The right to adequate time and facilities to prepare for his defence is
guaranteed under section 36(6) (b) of the Constitution. It therefore means that a court should
not reject reasonable request for an adjournment of the accused. This will be a violation of his
right but the court has the power to reject an unreasonable request for adjournment meant to
purposely delay the trial and defeat the end of justice.48 Also, an accused has a right to
communicate with a counsel of his own choice especially where he is under detention to enable
him prepare for his case.49The position is similar under Islamic law. An accused has the right
to defend him and to debunk whatever evidence put forward against him which may be done
either by himself or legal representative of his own choice.50 The PEPs should also be accorded
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Q33:5; Q49:6; 53:8. See also Article 5(b) of Universal Islamic Declaration of Human Rights.
45

the rights but it should not be allowed to the extent that it will delay the trial. PEPs’ trials should
be on a daily basis.
Lastly, the accused is also entitled to the right to his private and family life. The law is that
every person is entitled to a private life and should not be subjected to arbitrary or unlawful
interference with his privacy. The Nigerian Constitution also guarantees the privacy of
citizens, their homes, correspondence, telephone conversations and telegraphic
communications.51 However, the illegally obtained evidence is still admissible in the Nigerian
courts. This perhaps accounts for the reasons why the law enforcement agents violate peoples’
rights to privacy all in the name of seeking for material evidence to nail the accused. This right
is also highly recognized under Islamic law.52 Islam recognizes the sanctity and privacy of
persons, correspondences, homes and properties and that is why the Qur’an order believers not
to enter the houses of another until permission is granted to enter.53 Search of a person or
property can only be allowed to be done by the investigative officer in the interest of the public
in the maintenance of public order and safety.54 The search must be authorized based on
sufficient evidence that the person has committed a criminal act which must be based on the
trustworthy witness to a crime or upon cogent and compelling circumstantial evidence.
Evidence of an unauthorized search may be regarded as inadmissible.55 The right should not
be fully accorded to the PEPs accused of grand corruption. His right to family and private life
should not affect investigation in any way.
RIGHTS DURING TRIAL
The purpose of this right is to cater for the security and the liberty of the person during trial.
These rights guarantee the fair hearing and fair trial of the accused. One important aspect of
these rights is right to equality before the law. The concept of equality before the law is
guaranteed in the Nigerian Constitution. This is contained in the preamble and the substantive
part of the Constitution as this is proclaimed together with freedom and justice as an ideal of
social order established by the Constitution.56 There is also a problem with the practice of this
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The preamble to the Constitution reads “ we the people of the Federal Republic of Nigeria: Having firmly and
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right in Nigeria. This is because certain categories of office holders are immune from
prosecution under the law.57This right is also well entrenched in Islamic law because Islam
values the concept of equality as all men are born equal and subject to the equal protection of
the law. The law applies to everybody equally without regard to social and economic status in
the society.58 Allah (s.w.t.) revealed in the Qur’an that: Indeed, the most noble of you in the
sight of Allah is the most righteous of you.”59Thus, as far as trial before the courts is concerned,
everybody irrespective the status, age, race or religion is entitled to equal protection of the law.
During the trial, the accused also has the right to publicity of trial before an independent
tribunal. It is important that the trial of the accused should be made in public before an
impartial, independent and competent Court or tribunal established by the ordinary law of the
land. This right is also well guaranteed in the Nigerian Constitution. The essence of publicity
of trial is to ensure integrity in judicial proceedings so that justice will not only be done, it must
manifestly be seen to be done so that the Court will not be used as an instrument to unfairly
and unjustly deal with the accused.60It well practiced in Nigeria as most criminal trials are
usually conducted in the public except where the law permits certain exceptions. The right is
also protected under Islamic law. This is because the practices of the Prophet (s.a.w.) and that
of his caliphs reveal that most criminal trials were conducted in the public, usually in the
mosque, where many people would have access to what goes on at a given point in time.
In the same vein, an accused has right to presumption of innocence until the contrary is proved.
The significance of this right is that it ensures that nobody including the public authorities can
predict the outcome of a trial. The guilt of the accused therefore should not be presumed until
he is found guilty in a competent Court of law after following necessary procedure for the trial.
Section 36(5) of the Nigerian Constitution guarantees this right. The essence of this is to make
the guilt or innocence of the accused depend on the evidence put before the court. The
prosecution in required to prove the guilt of the accused beyond reasonable doubt but not an
iota of doubt as provided for under the Islamic law.61This is a very significant provision even
under the Islamic law. Generally, every human being is considered innocent until the contrary
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See section 138(1) of the Evidence Act, Cap E14, Laws of the Federation of Nigeria, 2004. The accused is also
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is proved.62 He is seen as innocent and pure until otherwise proven. 63This is also shown in the
consensus of Muslim scholars opine that whatever doubt in the criminal proceeding shall be
resolved in favour of the accused person. They based their opinion on the saying of the prophet
that hudud punishment should be averted by a slightest iota of doubt.64However, the PEPs
accused of grand corruption should be presumed guilty until the contrary is proved.
Similarly, while the trial goes on, the accused has the right to trial without undue delay. This
right goes with the common saying that justice delayed is justice denied but care must also be
taken because justice hurried could also lead to justice denied. As earlier stated, the Nigerian
Constitution frowns at unlawful delayed trial.65 However, the practice of this provision is
always a problem because cases toke longer period than required. Islamic law does not also
permit delays in the administration of justice. The jurist opine that where evidence is unduly
delayed in criminal trial, doubt is casted on it and may not be able to sustain Hudud offences.66
Also, the accused has the right of defence in person and by counsel of his own choice when the
case goes on. In a situation where a person has been charged with a criminal offence, he has
the right to be tried in person and to defend himself in person or through a legal representative
of his own choice. The accused counsel should not be denied the right of audience in court.
However, such counsel must not be the one suffering from any disability as regards the right
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to appear in the jurisdiction as a Counsel. This gives the accused person the opportunity of
putting forward before the court all available defences open to him. 67 It is submitted that
counsel who waste the precious time of the court to frustrate trial should be sanctioned by the
court.
When the case comes to trial, the accused has the right to defend himself either in person or
through legal Practitioner of his own choice.68 The right to defend is equally recognized under
Islamic law and much premium is placed on the right to be tried in the person’s presence.69
Islamic law appears not to favour the hearing of a case in the absence of the defendant and if
the court wants to go ahead with this case under an exceptional condition, the representatives
must be appointed for the defendant to protect his interest. 70 Imam Malik and Imam al Shafi’i
are of the view that judgement may be given against a person who has been absent for a long
time but Imam Abu Hanifah is of the view that judgement cannot be given against a person
who is absent at all.71 A person also has the right to be assisted by a legal representative of his
own choice under Islamic law.72
A duty is therefore enjoined on the court to inform the accused to inform the accused of this
right if the accused is unaware of this right or has not appointed one for himself. The
perspective appears to be similar under Islamic law. This is demonstrated for instance by AlKhushani where he wrote on the history of judges of Cordova, where he cited a case of two
men who brought a matter in Islamic court before the jugde Ahmad IbnBaqi. The judge
observed in the presentation of the case one of the men was eloquent than the other (who had
problems in presenting his case). The Judge advised the one who could not present his case as
expected by saying it would be better if he was represented by somebody who also had verbal
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skills like the opponent. The man replied that but he was speaking the truth. The Judge replied
that it did not matter because many men have perished because for lack of eloquence even
though they are speaking the truth. This is to show that even classical Islamic jurists give
recognition to this right.73 Also, where the accused person does not have the means of getting
legal assistance and the interest of justice in that case so much requires that a legal
representative be appointed for him, the accused has a right to be assigned a legal
representative.
One other important right of the accused during trial is the right of calling witnesses and
examination of prosecution witnesses. The accused has the rights to call witness(s) and must
be allowed to examine the witnesses called by the prosecutor against him. This is just to strike
the balance between the prosecutor and the accused person. It is meant to guarantee to the
accused, the same legal powers of compelling the attendance of the witnesses and of cross
examining the prosecution witnesses. The accused also has the right to call witnesses in
support of his case and has the right to cross examine the witnesses called by the prosecution
against him. This he may do either by himself or by his Counsel where represented. 74The
procedure of examining under Islamic law appears to be inquisitorial in nature rather than
adversarial which therefore makes the judge to be the person who will examine the witnesses.75
Revealing the truth and achieving the end of justice are what is paramount under Islamic law
and to that end, examination and cross examination are allowed in Islamic law. Still, the judge
plays the role of directing investigation as being done in the inquisitorial system.76
Also, the right to free interpreter is guaranteed. The accused person is entitled to a free
interpreter where he does not understand the language of the court. This right is highly
significant because its denial will resort to manifest injustice against the accused who does not
understand the charge preferred against him so that he will be given the opportunity to defend
himself. The right is of basic importance in cases in which ignorance of the language used by
the court or difficulty in understanding may constitute a major obstacle to the right of defence.
An accused in Nigeria is also entitled to an interpreter where he does not understand the
language of the court used at the trial of his case without being required to pay any sum of
money.77This right is also fully guaranteed under Islamic law because it is stated in the Qur’an
See Al- Khushani, TarikhQudatQurtubah (Arabic) cited in M.M. Baderin, ‘A Comparative Analysis of the Right
to Fair Trial and Due Process Under International Human Rights Law and the Saudi Arabian Domestic Law,’
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that Allah does not send a messenger except in the language of His people in order to make
things clear to them.78
More still, the accused has the right not to be compelled to testify against himself or to confess
guilt. In Nigeria, an accused has the right to remain silent either at the police station until his
lawyer is around or at his trial in court throughout the proceeding and cannot be compelled to
confess his guilt.79 Under Islamic law, an accused can be convicted by making sure of his
confessional statement or where he testifies against himself (voluntarily) (iqrar) but cannot be
compelled to confess or implicate himself.80 This is because Islamic law provides that a person
cannot be punished for what is involuntarily done or what is done under coercion. 81 However,
Coulson noted quoting from the Maliki jurist Ibn Farhun’s Tabsirat al –Hukkum that a suspect
under Islamic law can be compelled to confess guilt true harsh treatment such as beating.82 He
cited the instance of an alleged practice by Caliph Ali who ordered that the tongue of the
plaintiff be pierced with a needle for the purpose of confirming the plaintiff’s allegation that
he had been rendered dumb as a result of the defendant’s assault. Coulson’s position is not
correct because it is contrary to the general principle of Islamic law. Farrar has rightly opined
based on further detailed evidence on this point that the leading authorities in the four schools
of thought in Islamic jurisprudence held that a confession had to be voluntary and that
according to Imam Maliik (which Ibn Farhun belonged) and his companions generally opined
that a confession obtained from an accused by any form of duress or deception was
inadmissible and could not be relied on for hudud or non hudud cases.83 He was therefore of
the opinion that Coulson has quoted Ibn Farhun’s Statement out of context thus misrepresenting
Islamic criminal justice as a system without rules and necessarily oppressive. He also has the
right to remain silent if he wishes.84
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Similarly, during trial, the right of an accused juvenile is not left out. This right suggests that
the age and desirability of promoting the rehabilitation of the juvenile is to be preferred to the
issue of punishment. This right is well guaranteed in Nigeria as earlier stated above, juvenile
trials are enjoined to be done expeditiously in the interest of public safety and morality and it
is not to be held in open Court.85 There are courts designated as Juvenile Courts meant for the
adjudication of juvenile justice and there are rules relating to juvenile trials86 The position is
similar under Islamic law.87 This is because the Prophet exonerates children from liability by
saying that three categories of persons are free from responsibility, the insane until he regains
his senses, the sleeping until he wakes up and the child until he reaches majority.88The age of
majority is primarily determined by biological means attained by the boys when attaining
sexual puberty and attained by the girls when they start menstruation.89 This right constitutes
an exception to the general rule against retroactive legislation with regards to criminal
proceedings. Here, the offender enjoys the benefit in the reduction of the punishment from
heavier one to a lighter one. This is also guaranteed in the Nigerian Constitution.90 The position
is also similar under the Islamic law.91
Finally, an accused has the right against retroactive criminal law or heavier punishment. This
promotes the principle of legality and places duty on the state to define offences and penalty
as clearly as possible and not subject to retrospective enactment. This is very significant to
ensure fair trial. This is also guaranteed under the Nigerian Constitution because the
Constitution even prohibits the legislature from making any law especially with regards to
criminal matters having retrospective effects.92 This principle is also recognized under Islamic
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law.93 No act under Islamic law is considered as an offence except it stated in the clear wording
of the law.94
POST-TRIAL RIGHTS
This aspects aims at securing and protecting the individual liberty after the trial has been
concluded. This issue encompasses the right of appeal, their rights available to the prisoners,
enforcement of judgement and rights against double jeopardy.
One significant aspect of this right is the right tohumane treatment after conviction where
detained. The right to humane treatment, and dignity of human person also extends to prisoners
in certain respects. Islamic law also recognizes this right of the prisoner and the scholars of
Islam agree that it is the responsibility of the State to ensure the feeding, clothing, medical care
and the basic need of the prisoner since he is under the custody of the State.95
Akin to the above is the accused’s right of appeal. The Right of Appeal to a higher Court must
be given to the accused after trial whether it is a capital offence or minor offence. This affords
opportunity to the convict to challenge the decision of the lower Court before the court. This is
also an essential right to fair trial so that the accused exercises his right of appeal from the
decision of the lower court to the highest court of the land. It also ensures that an innocent
person is not wrongfully convicted for an offence. The accused in Nigeria always has a right
of appeal from a lower up to the Supreme Court. The right of appeal is also recognized under
Islamic law. Islamic jurisprudence provides for appeals and revision of decisions under the
legal principle of Murafa’ah which exists in the Islamic legal system in some Muslim states.96
Similarly, an accused has the right to compensation where wrongfully convicted. As earlier
states, this right exists in Nigerian Constitution. The State therefore pays compensation to the
accused unlawfully detained compensation for the injury suffered as a result of unlawful
detention but this is rarely paid in practice.97Under Islamic law, Under Islamic law, conviction
is seen as affecting the right to freedom of movement. Where a person is unlawfully convicted,
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the State bears the responsibility of providing for him food, clothing, medical care and other
facilities needed to ensure that the accused retains his right as human being.98
CONCLUSION
From the foregoing discussion of the various perspectives to the right to fair trial, it is submitted
that Islamic law, which has been in existence for a very long period of time, presents a better
protection to the right to fair trial. Islamic law presents the most adequate and effective legal
frame work on the promotion and protection of the right to fair trial. This is not to say that the
Nigerian Constitution has not made provisions for the protection of the right to fair trial as it
has been examined. The paper, therefore, submits that the right to fair trial under Islamic law
as found in the Quran and the Sunnah shows the unique and international character of Islam.99
It also shows the contribution made by Islam to the development of the concepts of human
rights and fundamental freedoms in international spheres.
Also, there are many cases of similarities between position of the Nigerian Constitution and
Islamic law andare so examined. The paper also examines some few areas of difference.
Although most of the rights discussed are similar in both legal systems, the approach, however,
differs. For instance, while both legal systems under review frowns at unlawful detention of an
accused; Islamic law goes further as it does not favour the detention of the accused prior to his
trial. It is expected that the accused is not detained before trial commences against him. The
paper is thus a critical exposition into the perspectives of the right to fair trial as provided for
under the Nigerian Constitution and Islamic law. Similarly, both systems do not allow delay in
preferring a charge against the accused. However, while the Nigerian criminal justice system
still accepts evidence that has been unduly delayed, Islamic law frowns at this and even render
inadmissible evidence that has suffered from prolonged delays in court. Doubt is casted on
such evidence and is therefore rendered inadmissible. This is especially the case with respect
to Hudud offences. Also, judges under Islamic law are responsible for any serious mistake
leading to the detention of the accused wrongly or unlawfully and the accused will be entitled
to compensation for the injury suffered by the accused. The reason is that judges in the Shari’ah
has full authority over criminal procedures and should not be seen as making unwarranted
mistake. This is unlike the Nigerian system where judges’ carelessness or unwarranted
mistakes does not come with any remedy to the accused.
It is also observed that while the right to fair trial was well practiced during the periods of the
Prophet (s.a.w.) and his caliphs, the implementation of many components of the rights to fair
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trial appears to be a mirage in Nigeria. This is due to the inadequacies of the law in safeguarding
the proper implementation of the rights. Also, poor attitudes of the law enforcement agencies
make the implementation of the right to fair trial a difficult task. In view of this, there is the
need for an adequate legal framework in Nigeria that would assist in the implementation of the
right to fair trial in Nigeria. There should also re-orientation of the law enforcement agencies
on the issues relating to fair trial of an accused in order to have a change in attitude in matters
relating to fair trial. This is because as earlier mentioned; the protection of the right to fair trial
necessitates the protection of other guaranteed rights in the Constitution. All hands must be on
deck to make this happen. However, while is important to accord some guaranteed rights to
fair trial to the PEPs accused of grand corruption, they should not be treated above common
accused. In fact, they should be denied certain right to fair trial such as right to bail,
presumption of innocence and some other rights identified in this paper. This is due to the
endemic nature of corruption by the PEPs and the negative impacts their actions have had to
the nation’s integrity, resources and economy. Also, to avoid delay, anti-corruption court will
be necessary.

